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ARSON LEGISLATION AMENDMENT BILL 2009 

Declaration as Urgent — Motion 
MR C.C. PORTER (Bateman — Attorney General) [8.06 pm]: In accordance with standing order 168(2), I 
move — 

That the Arson Legislation Amendment Bill 2009 be considered an urgent bill. 

I am aware, obviously, that declaring a bill an urgent bill requires some explanation or demonstration of 
circumstances that are somewhat out of the ordinary so that the bill requires that that status be given to it. I 
understand, from having a brief discussion with the member for Mindarie, that it is likely that our motion that the 
bill be declared urgent will be agreed to, and I am appreciative of that. 

I will make some very brief comments now about why a circumstance warrants the bill being declared urgent. It 
relates to timing. This issue arose after the Victorian fires earlier this year. Indeed, it was the member for 
Girrawheen who made some public statements about the prospect of a review being required of the adequacy of 
the arson-related offences, both in the Criminal Code and, in particular, in the member for Girrawheen’s view, in 
the Bush Fires Act, the relevant section of which is section 32. I read those comments with interest. I sought and 
received some advice from the State Solicitor’s Office. In broad summary of that advice, the SSO took the view 
that, although the member for Girrawheen’s concerns about the specific issues that she raised might have been 
somewhat overstated, the SSO was, nevertheless, of the view that it might well be timely to conduct a review of 
the relevant provisions of the Bush Fires Act and the Criminal Code as they relate to arson offences. That review 
took some little time because it was very broad. Obviously, the timing issue that we face now is the onset of the 
bushfire season. Of course, it is the case that had that review been completed earlier, it might not have been 
necessary to have this bill declared urgent, because a greater amount of time would have been available. I will 
just say by way of explanation that the review that we conducted was very, very broad. Although the bill that is 
now before the house is not a long bill, it nevertheless was the result of a very broad review of all the legislative 
provisions regarding arson. 

I will give to the house some sense of how broad that review was and why it took some time. What was required 
and the matters upon which we sought advice from SSO and from state counsel were, first of all, for us to look at 
the arson-related offences in Western Australia, and then to compare those with the arson-related offences in 
each and every jurisdiction in Australia—states and territories. Interestingly, each jurisdiction has a great variety 
and number of arson-related offences. We looked at the types of arson-related offences in each jurisdiction and 
the penalties in each jurisdiction, and then compared them against our own. We gave particular consideration to 
the question of whether it might be prudent for Western Australia to have an offence similar to that which exists 
in Victoria, which is a specific offence for arson causing death. In the end, for reasons that will no doubt become 
clear during the second reading debate, we decided that that was not necessarily the best way to proceed. We 
also looked at a range of fundamental matters relating to criminal law, and whether it might be appropriate to 
have in this jurisdiction a presumption of causation for homicide and manslaughter offences relating to arson. 
We considered whether a presumption of intention under section 444 of the Criminal Code might be an 
appropriate reform; we considered whether a presumption of foreseeability under section 32 of the Bush Fires 
Act might also be appropriate. Ultimately, we determined that none of those reforms was either necessary or a 
particularly good idea in this jurisdiction. Having looked at all the other jurisdictions, I stressed the question of 
whether there was a need for an additional offence to cover the field of envisaged behaviour. Ultimately, we 
determined that that was the case, and that forms the basis of proposed section 444A, which will be an 
amendment to the Criminal Code.  

In drafting that legislation, a number of further issues were considered. In particular, we considered how we 
could create a recklessness-type offence that would strike the right balance between imposing a duty and 
ensuring that such an offence would not be onerous in its application to Western Australia citizens, including 
landowners, farmers, members of the Fire and Emergency Services Authority, volunteer firefighters and 
Department of Environment and Conservation employees. Indeed, I have had a very brief look at a proposed 
amendment from the member for Mindarie; he has a view about how a better balance might be achieved, and I 
will give his amendment due consideration. 

MR M. McGOWAN (Rockingham) [8.11 pm]: For the benefit of the people of Bunbury, we are not actually 
debating the legislation right now; we are having a debate about why it is necessary for this legislation to be 
brought forward in the way that it is being brought forward. The ordinary course of events for legislation is that a 
certain amount of notice is given for its introduction, and members are then given three weeks in which to 
examine the legislation, consult with their colleagues, talk to outside parties who might have an interest in the 
particular legislation, take the legislation through the party room or caucus, and then formulate a view and take 
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that view to Parliament. Members of the Labor Party, for example, usually have an opportunity to talk to one 
another about their views on particular legislation, and a vote is then taken in the party room on whether the 
party will support the legislation. That is what happens in the ordinary course of events with legislation that 
comes before the Parliament of Western Australia or any other Westminster Parliament. Members are usually 
given time in which to formulate a view on proposed laws.  

In this case, the government provided notice to the opposition last week that it was going to bring forward urgent 
legislation relating to the crime of arson—that is, deliberately or negligently lighting a fire that causes damage to 
person or property. The government wants to change the law in relation to arson. We know that we are 
approaching the bushfire season and that the Parliament is sitting in Bunbury, a region which is prone to 
bushfires and in which bushfires are a very sensitive issue. The opposition is broadly supportive of the 
legislation; the shadow Attorney General has proposed amendments, but we will support this legislation being 
made urgent so that it can pass through Parliament far more quickly than it otherwise would have. However, I 
raise the concern that the best practice and process is to give appropriate notice when bringing such a law before 
Parliament. This law will change the criminal law; it will mean that people will potentially be subject to terms of 
imprisonment for offences that previously did not carry a term of imprisonment. It will also increase the length 
of time to which people are subject to imprisonment. One would think that if the government were to bring such 
legislation forward, it would require time for members to give it some consideration. In the ordinary course of 
events, that is what would happen. I did not hear anything in the Attorney General’s explanation that actually 
touched on the reasons for this legislation to be treated as urgent, or explained why the government had not 
drafted legislation in such a way as would afford the opposition time to give it appropriate consideration; instead, 
he touched on the nature of the laws that we will be dealing with. 

The opposition will support this legislation being declared urgent and we will allow it to be debated in 
Parliament without objection, but I again point out that, as we are changing the criminal laws of this state, it 
would have been better for notice to have been given to the opposition so that we could have given it the level of 
consideration I referred to earlier. We will not be difficult about this, but if ordinary good practice had been 
followed, the government would have drafted this legislation earlier so that it would not be so urgent, given that 
the bushfire season is coming up. That would have given the 59 brilliant minds before the people of Bunbury 
time to consider the legislation in an appropriate way! We will support this legislation being declared urgent, 
simply because of the proximity of the bushfire season. 

Question put and passed. 

Second Reading 

Resumed from 14 October. 

MR J.R. QUIGLEY (Mindarie) [8.16 pm]: I shall be the opposition’s lead speaker on this legislation. I will 
start with the provisions of the Criminal Code as they currently stand, because the Arson Legislation 
Amendment Bill 2009 amends the Criminal Code by inserting proposed new section 444A. This has become 
necessary because, under section 444 of the Criminal Code as it is currently framed, any person who wilfully and 
unlawfully destroys or damages any property is guilty of an offence and is liable to 14 years’ imprisonment. This 
requires the prosecution to establish beyond reasonable doubt that the person who ignited the fire did so with 
intent, knowing the circumstances under which he lit the fire to be unlawful, amongst other things. A penalty of 
14 years’ imprisonment is prescribed. However, in cases in which a fire is lit in circumstances of racial 
aggravation, a penalty of 20 years’ imprisonment is prescribed. 

Following the tragedies in Victoria and elsewhere, it is proposed to eliminate the requirement to establish an 
intention on the part of the person who lit the fire to damage another person’s property. We are now talking 
about fires that escape—perhaps fires that were lawfully lit for the purposes of back-burning or a barbecue or 
even by traditional owners carrying out traditional fire on country. We are talking about a fire that has been 
lawfully lit, but has nonetheless escaped and damaged other people’s property. In what circumstances should 
such people be held to account under criminal law? Following the tragedies that we have seen in Australia over 
the past several years, there has been an appropriate increase in penalty from 14 years’ imprisonment to life 
imprisonment for those persons who commit the offence. 

The area I would like to address is the way in which the conduct is captured in the bill currently before the 
Parliament. I thank the Attorney General for making his advisers available last Thursday to brief me on the bill 
and to take me through what it is hoped will be achieved through the bill. I will take the chamber through 
proposed section 444A(1), as drafted. I will touch upon the elements of conduct captured by the proposed section 
that were sought to be explained by the adviser—a senior counsel of the court of Western Australia, and a 
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gentleman whom I know very well and who has prosecuted cases that I have defended, Mr George Tannin, SC. 
Proposed subsection (1) reads — 

It is the duty of a person who has charge of or is in control of a source of ignition to use reasonable care 
and take reasonable precautions to avoid lighting a fire that destroys or may destroy or cause damage to 
property that the person is not entitled to damage or destroy; and the person is held to have caused any 
destruction or damage to that property by reason of any omission to perform that duty. 

It therefore casts a duty on the person to use reasonable care and to take reasonable precautions, and it is 
incumbent upon the prosecution to establish the failure to exercise such reasonable care beyond a reasonable 
doubt. Proposed subsection (2) is similarly cast, and reads — 

It is the duty of a person who has charge of or is in control of a fire … 

Proposed subsection (2), therefore, deals with the fire once ignited, rather than the circumstances of lighting a 
fire dealt with in proposed subsection (1). Under proposed subsection (2), the fire having started, the person is in 
charge of or in control of a fire, and it uses the same language as proposed subsection (1). It continues — 

to use reasonable care and take reasonable precautions to contain that fire so that it does not destroy or 
damage property that the person is not entitled to damage or destroy; and the person is held to have 
caused any destruction or damage to that property by reason of any omission to perform that duty. 

That language would capture, for example, a person who is in control of a fire for back-burning on a farm and 
who has a duty of care to take reasonable precautions to contain it. The language “to use reasonable care”, for 
the benefit of members and those attending the Parliament this evening, is language that was originally founded 
in civil law and is to do with duties that we all have, which are not criminal duties, to take reasonable care in our 
conduct not to cause tortious injury or damage to another. It is not, however, a concept that is unknown to 
criminal law because, indeed, the offence of motor vehicle manslaughter embraces that very concept; that is, 
when a person with criminal negligence drives beyond dangerous driving causing death and controls his vehicle 
in such a negligent manner as to warrant criminal sanction. It is so grave that it involves criminal conduct. It is 
not defined within the code, but it is well defined within statute law and is well known to judges by case law. 
This proposed subsection is not as specifically defined. 

My difficulty and the opposition’s difficulty with this law is twofold: it is cast so wide that it may capture the 
conduct of people who lawfully start a fire or people who lawfully are in charge of igniting a fire who fail to 
meet the standard of reasonable care, even in the context of reasonable care cast in the Criminal Code. Proposed 
subsection (2) especially could capture Department of Environment and Conservation officers who are in charge 
of prescribed burning, council officers who are in charge of burning grass verges and farmers who are back-
burning. It could even capture Indigenous people who are burning country. 

I agree with the Attorney General that it is a question of balance. Because the Attorney General is one of my 
learned colleagues at law, and with a sense of collegiate responsibility to the community of Western Australia, I 
provided him earlier with amendments that I propose, after discussing the matter with senior counsel and having 
the weekend to consider those matters. The opposition believes, although we support the thrust of this 
legislation, that the preferable course is to amend proposed subsection (1) to provide for anyone who recklessly 
fails to take reasonable precautions to avoid lighting a fire; and in proposed subsection (2) to provide for any 
person who has charge of or is in control of a fire who recklessly fails to use reasonable precautions to contain 
that fire. 

A further amendment to be proposed by the opposition during the consideration in detail stage is the insertion of 
a definition of “recklessness” into this chapter of the Criminal Code. It is the definition taken from the 
commonwealth code, which, in itself, was taken from the model Criminal Code agreed at the Standing 
Committee of Attorneys-General—SCAG. I have explained what the bill as drafted proposes. The definition of 
“recklessness” would provide that a person in control of a source of ignition would be regarded as reckless if the 
person recklessly failed to take reasonable precautions. Members will see in the amendments appearing on the 
notice paper tomorrow that “recklessness” is defined as a person being reckless with respect to a circumstance if, 
firstly, he or she is aware of a substantial risk that the circumstance exists or will exist; and, secondly, having 
regard to the circumstances known to him or her, it is unjustifiable to take the risk. 

I take the chamber’s mind back to the Boorabbin fire hearing last week in the Coroner’s Court. In evidence given 
then, Fire and Emergency Services Authority officers said that they had looked at the weather reports of 
predicted wind shifts, but that under pressure they did not fully absorb the significance of those weather reports. 
They did not fully interpret the significance of the wind shift as it applied to the fire then burning, as I 
understand it east and south east of Great Eastern Highway, and that the wind shift took the fire at speed back 
onto the highway resulting in three tragedies. That coroner’s inquest was considering whether the fire officers 
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had used reasonable care in opening the road. That is the concept of reasonable care. It is not hard to imagine 
that, somewhere down the track—bearing in mind that this is a law for the ages, not just this summer—a 
Department of Environment and Conservation officer, a local government officer, a farmer or perhaps even a 
family lighting a barbecue in a family picnic area, failing, in the way that the fire officers failed in the Boorabbin 
bushfire, to take sufficient heed of changing weather conditions, could be captured by this legislation for failing, 
as the bill prescribes, to use reasonable care, as the fire officers were criticised under cross-examination in the 
Coroner’s Court. 

It is a different question as to whether the people in control were reckless, knew the danger and nonetheless 
proceeded with recklessness as defined in the commonwealth code. This holds that a person is aware of the 
substantive risks in the circumstances that exist or will exist. In that case, the persons were aware of the 
substantial risk of the wind change that existed, or was likely to exist, with the changing conditions. Having 
regard to the circumstances of the likelihood of the wind change, they nonetheless took an unjustifiable risk. The 
definition contained in the commonwealth code provides that a person is reckless with respect to the result if he 
or she is aware of a substantial risk that will occur and, having regard to those circumstances known to him or 
her, it is unjustifiable to take the risk. The question of whether taking the risk is justifiable is a question of fact. 
That means, it is a question of fact for the jury to decide. 

We must be careful here not to capture those who just fail to take reasonable care, albeit beyond a reasonable 
doubt, because we are upping the penalty to life imprisonment. To the opposition, on the question of balance, 
before subjecting someone to suffer a term of life imprisonment, there must be a concept of knowingly—not 
intentionally as is currently the case under the code—but knowingly taking on board that risk. It is not a matter 
of wilful negligence to the criminal standard, but knowingly taking on board that risk, and recklessly doing so. 
The definition there is that a person is reckless if he or she is aware of a substantial risk and, having regard to 
that, take an unjustifiable risk. If, following that, a person starts a fire that decimates a township or destroys other 
people’s houses, justifiably, the opposition says, that person is at risk of life imprisonment. 

Some might say that, by proposing this amendment, the opposition is somewhat raising the bar from failing to 
use reasonable care. Now the prosecution must show recklessness as defined in the code. I have been a criminal 
lawyer for 25 years, and have had some experience in defending traffic accident cases in which people are 
charged with manslaughter. They are perhaps easier to defend than charges of dangerous driving causing death, 
in which it is spelt out, and there is an objective test for danger and causation. I will provide a practical example 
that emanates from this town. It takes me back in memory about 13 years. I was representing a traffic constable 
in a Coroner’s Court in Bunbury. The officer needed representation, because the circumstances were that two 
young men were drinking alcohol at the Ship Hotel in Busselton. One had a new Kawasaki Blade—a very fast 
accelerating motorcycle. After imbibing too much alcohol he took his mate out for a spin and travelled south on 
the highway heading towards Dunsborough. Somewhere south of Queen Elizabeth II Drive, he did a U-turn and 
started accelerating back towards Busselton, with his passenger on the back. He had a helmet on but his 
passenger was helmetless. 

At that point, a traffic police car observed him and started a pursuit. The motorcyclist, seeing the traffic police 
vehicle, accelerated north of Queen Elizabeth II Drive, just north of the hospital site, and sought to pass vehicles 
travelling in the same direction to evade the officer in the car behind him. Being an experienced motorcyclist, I 
know the danger involved in median strips and people passing vehicles. He overtook the vehicles to get away 
from the traffic policeman and hit the median strip. His motorcycle became airborne and landed on the other side 
of the intersection. The motorcyclist careered off onto the right-hand side of the road and his helmetless 
passenger catapulted onto the same side of the road. The traffic police car, seeing this happen, but in hot pursuit, 
ran over the passenger and picked his clothing up on the sump, and the passenger died beneath the traffic 
vehicle. Because there was some sort of controversy, and they tried to blame the officer, he sought representation 
at the Coroner’s Court held here in Bunbury, where I represented him. I put the case to the coroner that the driver 
of the motorcycle was negligent, and there was no negligence on the part of the officer. 

The coroner, as I recall—this goes back 13 years—committed the young motorcyclist to stand trial for 
manslaughter in Bunbury. I did not represent him or appear in that court because I had represented the officer, 
but I followed the case from some distance through the media. As I recall, he was acquitted of manslaughter and 
convicted of dangerous driving causing death. I speak from a practical rather than an academic sense. I make no 
criticism in that respect, because I am sure that academically I may have to defer to the Attorney General, but 
from a quarter of a century of practical experience before juries I know that when confronted with this whole 
question of reasonable care and criminal negligence, juries are reluctant to convict. They have difficulty with 
that concept. They are much more likely to convict when the defendant is charged with dangerous driving 
causing death, because it is all codified there. They understand that clearly and the success rate is higher. 
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The opposition and I do not in any way intend to weaken this legislation or make it any more difficult for 
anyone. We are here not to hinder but to try to put our collective intelligence together with the adviser to the 
Attorney General, Mr Tannin, SC, to come up with a form of words that will help secure the convictions more 
easily and more certainly. Under the proposed amendments, a judge will be required to instruct a jury that an 
element of the offence, which is often circumstantial, is: was the accused, on the facts of the case, aware of the 
substantial risk that the circumstances do exist or will exist? Further, having regard to those circumstances, did 
the accused nevertheless proceed to light a fire in circumstances that involved unjustifiable risk? It is a question 
of opinion that will ultimately be played out before a jury only when the first person is charged under proposed 
new section 444A(1) or (2). That will be the ultimate test of what a jury will do. From my experience, I humbly 
submit to you, Mr Speaker, that the chance of conviction under a codified definition of “recklessness” and 
“recklessly fails to take reasonable precautions to avoid lighting a fire” is more likely, and will be more likely, to 
lead to a conviction. 

Mr C.C. Porter: With respect to that, I understand that the reason you are suggesting these amendments is at 
least in part to enhance protection for those people who might lawfully find themselves in a position where they 
light fires, such as prescribed burning for a Department of Environment and Conservation employee, for 
instance. If you are right, and the standard of recklessness is going to be easier to prove, does that not thereby 
detract from the protection that those individuals might have received under our bill? 

Mr J.R. QUIGLEY: I do not believe so because it is a question of whether, as in proposed subsection (2), 
knowing those circumstances, it is unjustifiable to take that risk. I would like to hear from the Attorney 
General’s adviser, but I believe that under these amendments it will be a test for the fire officer whether, given 
all the circumstances, he was justifiable in carrying out a prescribed burn and whether he or the council officer 
was justifiable, nonetheless, in lighting a fire that would clear a verge. It is also a question of whether a family 
that lit a barbecue fire in tinder-dry bush was taking an unjustifiable risk. I therefore come back to the question 
of justification and whether, under proposed subsection (3) of the amendment, taking that unjustifiable risk is a 
question of fact. I sincerely believe, without in anyway seeking to make it more difficult for this government or 
others to prosecute people, that we should confine the offence to those circumstances in which a person can be 
identified as proceeding with recklessness. It may be that a farmer, in deciding to back-burn, was indeed 
reckless, but not that he was failing to exercise or use reasonable care. That determination might involve the 
consideration of a host of circumstances. The poor old farmer could be asked whether he used reasonable care by 
going back to the internet to see what the latest wind shifts were. He could be told that he had an internet. He 
could be asked why he did not go back to his farmhouse to check the latest update. Under the proposed 
amendment, being aware of a substantial risk that the circumstances exist or will exist imports a requirement that 
a farmer who is undertaking burning is actually aware—not that he failed in his duty to go back to the farmhouse 
to check the latest weather report, but that he was doing his best and was aware that the circumstances did exist.  

We want to be careful with all legislation to ensure that it is targeted narrowly and accurately at the people who 
deserve life penalty and that we do not expose to life penalty, which is the highest penalty in the Criminal Code, 
those who lawfully started a fire but happened to do so in circumstances in which it could be alleged against 
them, in the words of the current bill, that they were not discharging their duty of reasonable care. Failure to 
discharge a duty of reasonable care, in the bill as currently drafted, potentially exposes to life imprisonment a 
farmer, a fire officer and a fire and emergency volunteer who is back-burning in front of a fire front. This is not a 
case of one-upmanship or criticism; this is me, as a practical defence lawyer, having had a discussion with Mr 
Tannin, SC, who prosecuted many cases that I defended. Humility would forbid me from revealing the scorecard 
of those prosecutions and defences. However, we must be careful that this law is targeted at those whom the 
community would regard as deserving of being locked up for life. One of the groups of offenders at which the 
legislation is and should be targeted is the phenomenon of the volunteer fire officer who goes out and illegally 
starts a fire because he likes to hear the alarm and be called out. I was absolutely astonished in practice when a 
family brought their son in from an outer metropolitan area. He was not a child so I can reveal his name. I will 
never forget the name. His surname was Burn. He was a volunteer fire officer—a young gentleman, as I recall, 
of just 18 years—who was involved in his local brigade. There had not been a fire for a while and he lived a 
lonely life, so he started a series of grassfires that got away and did massive damage. He was prosecuted. I was 
able to defend some of the damage because although he meant to light a grassfire, he did not intend to do all the 
damage that occurred elsewhere as a result.  

That is the problem under section 444, as currently framed, under which any person who “wilfully and 
unlawfully destroys and damages any property is guilty of a crime”. “Wilfully” means intentionally and 
unlawfully. The proposed new section broadens it. The opposition supports the government in the general thrust 
of broadening it for capturing only those people who intentionally destroy one bit of property, or another bit of 
property or another, as opposed to those other offenders who start a fire. I am not just nitpicking here or being 
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opportunist. I do not know whether it was a Freudian slip when the Attorney, speaking on the urgency motion, 
used the word “reckless”. I was not pouncing upon that, but when people start a fire recklessly that might 
damage all sorts of things, such as a township, another person’s house, another person’s farm or another person’s 
livelihood, it has to be captured. It cannot be limited to intentional damage. As previously stated, the opposition 
thinks that “to use reasonable care” can be improved on.  

I emphasise once again my practical experience of dealing with juries, and juries facing the notion of criminal 
negligence, duty of care and beyond reasonable doubt. The Criminal Code already contains provisions and case 
law exists; notwithstanding that, in relation to motor vehicle deaths, juries are reluctant. Juries are hesitant to 
come to the conclusion beyond reasonable doubt that someone was criminally negligent. It is a bit open. When 
the defence barrister tells members of a jury that they are being asked to decide this standard of “to use 
reasonable care” beyond a reasonable doubt, but that in the alternative they can return a lesser verdict, more 
often than not they go for the lesser verdict. It has recently happened in the electorate of Mindarie, and more 
often than not the bereaved surviving family members come to me and ask, “Why wasn’t this person convicted 
of manslaughter?”  

They usually ask why the person was not convicted of murder—we will just take that for a moment. Anyone 
who intends causing grievous bodily harm to another, either by lighting a fire or by driving a motor vehicle at a 
person, will of course be captured by the murder provisions. However, we are not talking about intending to 
cause death or intending to cause grievous bodily harm; we are talking about causing that outcome with gross 
criminal negligence. As I have said, in my practical experience, when a defence barrister is in front of a jury and 
explains the concept of criminal negligence, that the jury must decide whether the accused failed in his duty to 
use reasonable care and that the prosecution must establish that beyond a reasonable doubt—“He has a duty to 
use reasonable care, Mr Foreman, ladies and gentlemen”—it becomes a complex proposition for juries. They 
tend to go for the offence that is clearer and more certain. My opinion and that of the opposition is that it is 
clearer and more certain when it is couched in the terms of “recklessness” as defined as being that the person 
was aware of a substantial risk and nonetheless embarked upon the conduct, notwithstanding that it was 
unjustifiable to do so. I believe it is much more likely that a jury so instructed would return a verdict of guilty 
than in circumstances in which it is grappling with the notion of what amounts to criminal negligence. 

Mr C.C. Porter: When I discuss your amendment dutifully with my advisers, as I will, the question will arise 
whether the commonwealth standard of recklessness that you propose is a higher or lower standard than 
“criminal negligence”. It seems to me that you’re saying at once that it will be easier to get a conviction under 
your standard at a practical level but that it is a higher standard. I doubt whether it is a higher standard because 
“criminal negligence”, as you know, requires grossness or moral culpability, which you might argue is a higher 
standard than mere recklessness, even with knowledge. 

Mr J.R. QUIGLEY: I take the Attorney’s point. However, I do not know whether it is a higher or lower 
standard in those terms—whether recklessness is higher or lower than gross criminal negligence. In a practical 
sense, and having appeared before juries, as I know the Attorney has, it is easier for a jury to comprehend the 
concept of recklessness as defined here than to grapple with gross criminal negligence beyond a reasonable 
doubt—moral culpability beyond a reasonable doubt. It is moral culpability beyond a reasonable doubt that is the 
crack in the definition that defence counsel drive flat-out towards in the motor vehicle cases. 

Mr C.C. Porter: But then doesn’t that mean that your FESA employee is more vulnerable under the proposed 
section that you suggest? 

Mr J.R. QUIGLEY: We are not debating the detail here, because it is the second reading debate. We will come 
to that, both the Attorney General and I, if he favours me with the opportunity to speak with his adviser again. It 
comes down to (b), “and it is unjustifiable to take the risk”. The question then becomes: was it unjustifiable for 
the FESA employee, the council employee, the family starting a barbeque at a barbeque stop or, indeed, an 
Indigenous family starting fire on country to take that risk? I believe that that is clearer for a jury to comprehend 
than the concept of moral culpability beyond reasonable doubt. I was trained by Brian Singleton, QC, and the 
other great counsel in this particular area was Geoffrey Miller, QC, before he was elevated to the bench. He 
would drive flat-out at that particular point of this moral culpability and say, “We can understand it was 
dangerous, and driving at 110 in a 60 zone was dangerous, but we’re going up to a new threshold now of gross 
criminal negligence, moral culpability beyond a reasonable doubt.” I always got the sense that the juries felt 
safer on that hard floor of dangerousness. Danger beyond a reasonable doubt was a safe floor that the juries 
could rely on and go home convicting comfortably. That is why I suggest at this point—not to create difficulties 
for the government—that in the appropriate cases it will be more probable to achieve conviction of the offence 
carrying a life penalty, and at the same time aim the legislation more precisely at that class of offender that we in 
the community believe, and we in the Labor Party join the government in believing, should be subject to a life 
penalty.  
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They are my thoughts for the second reading debate on this bill. I know that the matter has been declared an 
urgent bill, and the government can press on now. I have raised these matters in a collegiate spirit. Particularly in 
this portfolio of the Attorney General, and in being the Attorney General, so often it is not a question of ideology 
and the framing of law, but a question of framing criminal law for the good of the community, irrespective of 
where we stand politically.  

To explain to those present in the gallery tonight and those who might read the Hansard of this evening’s 
proceedings, the opposition framed the amendments and gave them to the Attorney General before this bill was 
called on tonight so that we could all go forward on an informed basis of where the opposition stood. I do thank 
the Attorney for the interjections he has raised thoughtfully tonight and for the questions he has posed, and for 
seeking my response to those issues so that he can perhaps not punch this bill through in the next 24 hours but 
take further advice on these amendments. I would hate it if a farmer were doing some burning on his property 
and it was alleged that he was proceeding without reasonable care, and that farmer was charged and then left to a 
jury. Everyone must remember, of course, that sitting behind this offence is the criminal confiscation legislation, 
which could see a farmer who was doing a burn back — 

Ms M.M. Quirk: A back-burn.  

Mr J.R. QUIGLEY: A back-burn; I thank the member. I am a city boy; it has been a while since I have been on 
the land. 

Mrs M.H. Roberts: I remember when you used to have sideburns. 

Mr J.R. QUIGLEY: I do not want to say how old the member is if she can remember that! 

If it is alleged that a farmer who is doing a back-burn failed to use reasonable care, he can be prosecuted under 
this offence and convicted. Not only would that farmer be subjected to the severe penalty of the legislation, but 
also his family would stand to lose the farm because the farm was involved in the commission of a criminal 
offence. Therefore, we must think of the full consequences of the bill that is before the chamber tonight.  

I ask all members of the government to thoughtfully reflect upon, both in the Liberal Party room and the 
National Party room, the observations I made, and to give consideration to my comments this evening when the 
Attorney General brings back his recommendations on our proposed amendments. If these amendments were 
accepted, there would be no sense of chest beating or saying that we knew more or less, because we 
acknowledge the government’s review of all the provisions of the arson laws, the government’s good work in 
doing that review and the government’s determination to bring the results of that review before Parliament as an 
urgent bill. We know that, given the recent rains, the bush will be carrying quite a fuel load; we do appreciate 
and acknowledge the government’s review, the swiftness in which it has drawn the amendments and its intention 
to deal with this legislation on an urgent basis. Nevertheless, having given the bill consideration, I think that it 
could be improved upon to protect the innocent from the unintended consequences of this amendment legislation 
and to make it more certain that those people whom we all believe should be prosecuted will in fact be convicted 
upon prosecution. With those comments, I shall close, and I look forward to hearing other members’ 
contributions to the second reading debate. 

MS M.M. QUIRK (Girrawheen) [9.03 pm]: There is no question that arson is a serious criminal offence and 
the motivations for it are extremely complex and multifaceted. A deliberately lit uncontrolled fire carries the 
potential to inflict property damage running into millions of dollars and also the loss of many lives. There is 
probably no other criminal offence that poses as great a threat and certainly none that is committed as frequently 
as arson. It is estimated that arson in all its forms costs the Australian community about $1.6 billion each year. 
About half of all vegetation fires in Australia, some 20 000 to 30 000 each year, are deliberately lit.  

As we have already heard from the member for Mindarie, prosecuting bushfire arson offences is an incredibly 
challenging task. It can be difficult to determine whether a fire was deliberately lit. Even if the suspect is 
identified, investigating and collecting enough evidence to secure a conviction is by no means a simple exercise. 
For that reason, I think we need to take a more preventive approach to bushfires and target prevention campaigns 
so that we significantly reduce the incidence of bushfire arson. Australian Institute of Criminology research 
suggests that those people who are most likely to commit arson are young males and are not likely to have a 
previously recorded conviction for arson. They are rarely pyromaniacs or dedicated arsonists. According to the 
research, the various motivations for arson can include excitement, recognition and attention, revenge, material 
gain, vandalism or simply no reason at all. Few arsonists set out to deliberately kill, but in some cases that 
certainly is a possible motive. The assumption is that bushfire arsonists must suffer from a mental health 
problem, but this is not borne out by the research. At the risk of dumbing down decades of research, it is 
generally accepted that arsonists exhibit present or past circumstances characterised by family and relationship 
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problems and deficits in normal social interactions, employment and academic performance. These findings, of 
course, need to be treated with some caution as by definition the sample size is very small.  

In recent years I think there has also been acknowledgement and better understanding of so-called firefighter 
arson. The amendments in the Arson Legislation Amendment Bill 2009, which I will canvass shortly, 
contemplate that such fires can be the result of firefighter arson. I think it is cast broadly to ensure that these 
people are not excluded from the provisions of the criminal law. Thankfully, firefighter arson is very rare, but its 
impact can go well beyond the damage caused by the fire itself. The community relies on and trusts its fire 
services, and the lighting of fires by members of those services can undermine public confidence, particularly 
given the media attention that these cases receive. This can affect community support in many ways, such as 
funding or fundraising. The fire service can also suffer loss of morale or have its effectiveness compromised by 
the disruption of allegations and investigations. Damage to the fire service’s reputation could interfere with its 
ability to attract high-quality recruits or volunteers. When a firefighter turns arsonist, it is usually out of the 
desire for excitement or as a way of gaining attention and recognition. A firefighter craving stimulation or 
activity may start a fire before reporting for duty. There are cases of firefighters who have started a fire, reported 
it, and attended the fire with their unit in the hope of being seen as heroes who save the community. In other 
cases, the motive may be to gain self-esteem through a demonstration of power and control. Some fires may be 
lit by aggrieved firefighters who feel that they have been treated badly in some way by their organisation or 
community and have been overlooked. There are also a few who start fires for profit, such as those seeking 
overtime payments or who are paid on a piece basis when they attend fires. Of course, there are the inevitable 
difficulties, given the profile of arsonists, of effective screening, especially of volunteers. Obviously, criminal 
record checks for new members are a given, but we need to look more closely and do more research to ensure 
that we can screen out potential firefighter arsonists. I think, however, that by bringing the problem into the open 
there is a greater chance of reducing the incidence of firefighter arson; those chances are much improved by 
discussing the issue openly.  

The difficulty of detecting, investigating and prosecuting arson is perhaps indicated by reference to the number 
of arson cases that are cleared—that is, resolved by charging and, perhaps successfully, prosecuting the offender. 
I am happy to say that in Western Australia the clearance rate is the highest in Australia. I will outline what I 
think is the reason for that, because some excellent work is being done by all the responsible authorities. Last 
year, the clearance rate for arson recorded in the WA Police crime statistics was 31.5 per cent. Of course, a 
corollary of this is that the vast bulk of cases go unsolved. The clearance rates are improving because of a 
number of strategies and programs that have been introduced by a range of agencies. In 2008-09, WA Police, 
with the assistance of Fire and Emergency Services Authority investigation expertise, information from 
firefighters and public information, charged 72 people with offences against the Bush Fires Act, and 161 people 
were charged with criminal damage by fire. 

I will briefly refer to some of the programs, because I think it is important, in the context of combating arson, 
that we appreciate that it is not only the prosecution of offences, but also a range of measures that have been 
undertaken behind the scenes to either prevent arson in the first place or very much improve the clearance rate. 
There is a statewide arson information network between FESA, WA Police and the Department of Environment 
and Conservation, and that has significantly increased the apprehension of bushfire arsonists. Last year, FESA 
launched an online Extinguish Arson reporting program, which is available through the FESA internet portal and 
the volunteer extranet. The program was extremely successful, with more than 80 reports to Extinguish Arson 
online. These reports came from around the state, reporting suspicious behaviour over the bushfire season. 
Information provided by firefighters is reviewed by FESA’s fire investigation and analysis unit personnel. They 
value-add to that information and add further supporting information, which is passed to the police arson squad 
for analysis and follow-up. 

In addition, FESA uses information to trial the new Extinguish Arson intelligence database, which is a dedicated 
database for arson investigation that was developed by FESA. This database extracts information from fire 
incidents, identifies emerging trends and has mapping capabilities to show where a fire was ignited. FESA 
provides this information from the Extinguish Arson intelligence database to the WA Police arson squad. FESA 
is also actively promoting the arson reward scheme and the use of Crimestoppers for reporting suspicious 
behaviour and fire lighting. 

FESA’s fire investigation and analysis unit examines all malicious and hoax call information and recordings 
received by its communications centre. Through the call line identification system, the team can clearly identify 
persons of interest. This information is also passed on to the police. 

In the last fire season, a series of combined operations were carried out with local governments, WA Police, 
FESA and DEC, which included the installation of cameras, increased ground patrols, investigator strike teams, 
aerial surveillance and local media and community involvement. As part of this process, there was also an 
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identification of areas that were likely to be arson hot spots. That involved all the agencies to which I have 
referred, together with Water Corporation employees, rangers and school-based security officers, who were able 
to report on any suspicious behaviour. Arson hot spots tend to be places that are on the periphery of a major and 
expanding population centre and are close to major thoroughfares. They have a well-maintained road system and 
popularity as a tourist destination. I believe that FESA, DEC and WA Police are to be commended on their 
multifaceted approach to early detection and, in many cases, prevention of arson. 

FESA has also received a number of awards for its community development programs, which recognise that fire 
setting is often undertaken by kids, who may be unaware or not appreciate the possible consequences of their 
actions. Therefore, although fire setting by children is often deliberate, these children are not typically malicious 
by nature, and they are not aware of the implications of their actions. Therefore, over the years, FESA has 
conducted an extremely good education program in conjunction with WA Police and also the Department of 
Education and Training to prevent young people developing into potential arsonists. We can see that, 
importantly, much is being done not only to detect arson, but also, more importantly, to prevent it occurring in 
the first place, as well as to engage in research to provide more precision in profiling offenders. 

For that reason, I do not believe that the proposed legislation is a silver bullet. However, to the extent that it 
facilitates prosecution, it is welcomed, especially in view of the fact that detection and apprehension of offenders 
are by no means certain. Accordingly, at any time an offender is identified, it would be highly regrettable if that 
person were able to evade punishment by virtue of some legal technicality. However, given the diverse and 
complex motivations for arson to which I referred earlier, it is arguable that increasing the maximum penalty 
under the Bush Fires Act from 14 years to 20 years may not necessarily act as a greater deterrent. It does, 
however, reflect community opinion and opprobrium for this offence. 

It is generally felt that because of the potential for substantial property damage and loss of life, such offences 
should be treated as some of the most serious on the criminal calendar. There is also merit in having some 
consistency between jurisdictions. Although not necessarily an issue in Western Australia, in other states of 
Australia it is conceivable that fires that do not respect borders may cross into a second or even third state. It 
makes sense that there be consistency of penalty that is applicable to arson. 

In terms of the amendment to the Criminal Code, and, in particular, the inclusion of the new section 444A, which 
the member for Mindarie talked about at length and which imposes a duty on the person in control of the ignition 
of a fire, there are some concerns—I will reiterate those concerns—about whether this may inadvertently capture 
legitimate firefighters on legitimate business in an attempt to catch a firefighter arsonist. The net may be cast too 
widely. However, I believe that this is an issue that we can tease out in the consideration in detail stage. 

I need to mention a couple of other matters. One of them is the inclusion of vegetation in the definition of 
“property” as noted in proposed new section 444A(4). This differs slightly from the definition in the recent 
amendments to the Bush Fires Act that are still before Parliament. In fact, they are to be debated in the upper 
house this week. I believe that it would have been preferable to have greater consistency between the two acts. 
Although in this bill it is held to be unnecessary to make reference to crown land by virtue of the Spooner and 
Guthrie decisions, in the Bush Fires Amendment Bill it has been consciously included. Similarly, in that bill, 
property includes bush and fauna, whereas in this bill, property is defined to include vegetation. I have also 
queried with the Attorney General’s adviser whether peat would be included in the definition of vegetation. In 
certain parts of this state, peat fires are a major problem. I await an answer in consideration in detail. 

It is unsatisfactory that two bills on similar subject matter are introduced to Parliament within weeks of one 
another. This reflects a lack of coordination and a failure to address the issues surrounding bushfires on a whole-
of-government basis. One could ask the question: if our firefighters on the ground, whether they be career 
firefighters from FESA or DEC, volunteers from the Fire and Rescue Service of Western Australia or people 
with local bush fire brigades, can work shoulder to shoulder with a common objective, why is that same level of 
cooperation and coordination absent around the cabinet table? I am also disappointed that despite the 
announcement by the Premier in March, following the tragic events in Victoria, of a Western Australian bushfire 
readiness review, we are yet to see the results of that review. I understand that it may have gone to cabinet some 
time ago. That review could have informed the debate on this bill and the earlier bill. One has to ask: why is it 
that the Victorian government can launch a royal commission and complete it some months later, while this 
government has yet to complete a bushfire review? The government is cutting things very fine; the bushfire 
season starts in November. It would be trite to say that we must all maintain constant vigilance and that 
complacency is extremely dangerous. 

I will briefly touch on some of the inquest disclosures about the Boorabbin fire in the eastern goldfields in 2007. 
It is already clear that things could have been handled much better. How can the Western Australian public be 
confident that the necessary improvements and refinements have been put in place to prevent a recurrence of this 
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tragic event? Are there mechanisms in place for better coordination? Has the necessary training taken place? Are 
all officers given the necessary skills to perform their duties at an appropriate level of competency? Is vital 
equipment up to standard, capable of performing in remote areas and robust enough for challenging conditions? 
Although this bill and the earlier Bush Fires Amendment Bill were declared urgent, it does not sit well with the 
lack of expedition the government has exhibited in prosecuting its bushfire readiness review. 

On a lighter note, and with the indulgence of the house, I would like to be the first to extend my congratulations 
to the Busselton Volunteer Fire and Rescue Service, which will next year celebrate its centenary. A number of 
events are planned throughout 2010 to mark this important milestone, including hosting the state open 
firefighting championships in February. This is an extraordinary effort, and it is hoped that many in the local 
community will make a point of showing their support and appreciation by attending this or other events during 
a year of celebrations.  

I take this opportunity, on behalf of the community, to salute all firefighters, be they career or volunteer. It is 
dangerous, demanding and unpredictable work, and we wish them godspeed in the fire season ahead. 

MRS C.A. MARTIN (Kimberley) [9.22 pm]: I rise to make my contribution to this debate; I have a number of 
concerns. I would like to begin by acknowledging the traditional owners of this land, on whose country we 
currently stand—the Nyoongah people. However, this legislation does not have anything to do with that, and that 
is the concern I raise. For those who are aware, the commonwealth Native Title Act 1993 clearly provides that to 
prove native title, traditional owners have to have a continuous connection to their country. Part of the 
requirement to prove continuous involvement in customary law happens to involve the lighting of fires. The 
burning of country is really important for a number of reasons; some of them are cultural, sacred and secret, and 
some of them are to do with men’s business. Others relate to hunting and preparing the country for the wet 
season. When there are no thunderstorms to bring lightning to start a fire, fires have to be lit instead. These are 
land management processes. 

Similar land management processes are nowadays practised by the Department of Environment and 
Conservation. Why do they burn the country in the Kimberley? There may be a 100-kilometre fire front. They do 
it to provide a greater yield of pasture, because they are pastoralists. They know that if the country is burnt, the 
greenery will come back. It means that the cattle will be fatter and they will get better prices for them at market; 
it is not rocket science. However, I am really concerned that the Indigenous part of the country is not mentioned 
in this bill. There are obligations that most people do not acknowledge, but I would have thought that since the 
advent of the Native Title Act in 1993, we would surely take these things into consideration when we create 
legislation. When I saw this bill, I thought, “I know it’s an urgent motion and I know that everybody has agreed 
to it.” However, “urgent” does not mean that it should be defective. This needs to go on the record; it really does, 
because the government’s advisers need to fix this legislation. That is my view, and if I do not put it on the 
record, who will? 

There is a lot a conflict in my region between pastoralists and traditional owners because one blames the other; 
lighting fires is a real issue, and they all blame the Department of Environment and Conservation or the 
Department of Agriculture and Food. Those poor buggers are always knocked around! It is not about that; it is 
about looking at legislation and respecting the whole community, not just parts of it, and protecting the rights 
and interests of Indigenous people. I accept that this is urgent legislation and that the government needs to get it 
through. I also accept that it is good legislation, apart from the fact that half of my electorate and their views are 
not acknowledged in it. Let us face it: there is legislation in the federal arena that acknowledges traditional 
owners and their right to practise in country, whatever it is. I am not questioning that right; why should anybody 
else? This really needs to be taken on board, and I think the government’s advisers need to talk about it. 

Are things sorted out under the Criminal Code? I have seen the amendments; I am happy with them. I am not 
happy about the fact that there is no mention of Indigenous people’s rights and interests under the Native Title 
Act. If any members have ever been to any of the native title determinations, they will have seen that the country 
surrounding them has been burnt; it is a purification process and it is put in place to respect everybody. It is like 
a new start. Is that acknowledged in this bill? I do not see it, and I have major concerns about that. I wanted to 
place that on the record; that is my job, and I have done it. I support the bill. 

MR J.C. KOBELKE (Balcatta) [9.26 pm]: I think we are all aware of the dangers posed by fires, whether in 
built-up areas or bushfires. We are constantly reminded of the loss of property, the effect on people’s lives and 
even the loss of life resulting from fires. Unfortunately, many of those fires are deliberately lit. We have seen on 
the news recently that there have been a range of fires in suburban Perth, and there are grave concerns that they 
have been deliberately lit. We are all aware of the recent devastation in Victoria and deaths in bushfires here in 
Western Australia. The Victorian bushfires really raised this issue to another level; we were absolutely dismayed 
at the loss of one or two lives, but with the effects of climate change and the consequent dryness of the bush, the 
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potential for tens or hundreds of bushfire deaths really ups the stakes and makes us much more concerned about 
the legislation we have in place, the level of preparedness of our firefighters and the actions we have taken to 
prevent fires. I put on record my thanks to and admiration for our firefighters, both volunteer and career, who 
turn out in sometimes unbelievable conditions whatever hour of the day or night, to put themselves in situations 
of danger to try to protect the community and our property. They deserve laws that will try to ensure that we deal 
with people who light fires. They also need to know that they will not be caught on a technicality and potentially 
become subject to charges. I think we need to be careful that this legislation does not go a little too far in seeking 
to deal with a very important issue. I reiterate the opposition’s support for the thrust of the bill, but we need to 
ensure that we have the details correct. 

As indicated by the member for Girrawheen, the government has not provided any explanation for why there 
should be two separate bills within a few weeks of each other, both dealing with basically the same issue and 
both being declared urgent. The Minister for Emergency Services brought forward the Bush Fires Amendment 
Bill 2009 and it was declared urgent. The legislation was passed fairly quickly and it dealt with amendments that 
the Attorney General has now picked up. His amendments will amend the Criminal Code and the Bush Fires 
Act, which the minister already amended only a few days ago.  

Mr R.F. Johnson: The difference between the two bills was obvious. The Bush Fires Amendment Bill dealt 
with who assumed responsibility in the case of a really serious fire and many other aspects. The Attorney 
General’s bill is related to the Criminal Code and the criminal offence of arson. That is the subtle difference 
between the two. 

Mr J.C. KOBELKE: I thank the minister. There was some crossover because in the Minister for Emergency 
Services’ bill, the Bush Fires Amendment Bill 2009, the minister specifically put in a reference to property 
stating that crown land includes bush and fauna. Proposed section 444A(4) of the Attorney General’s bill 
states — 

Property that is capable of being destroyed or damaged by fire includes vegetation. 

There was therefore one common element in both bills. I accept that they also diverge in the items they cover, 
but they were clearly about preparing for the potential bushfire season coming forward. That is why we support 
it as an urgent bill: we know that it is only a matter of weeks before the minister wants it in place. However, I 
thought in both cases the excuses for it not having been done earlier were pretty lame. If it had been done earlier, 
the two bills could have clearly fitted into one bill. For whatever reason—lack of communication between 
ministers or whatever—it seems a bit strange that two bills, both declared urgent and both addressing similar 
issues, should come forward within a matter of just a few weeks of each other. 

I come back to the property issue, to which the minister has drawn my attention and given me an opportunity to 
show where there was a commonality between the two bills. One aspect that sparked off the concern as to 
whether native bush was considered property for the purposes of the law was the Spooner case. I understand this 
case was heard in a lower court. Perhaps if it had been appealed and gone to a higher court, there would not have 
been a problem. I recall the Attorney General saying that he did not see a problem with the law and that we did 
not need to change the definitions. However, in both bills—the Bush Fires Amendment Bill from the Minister 
for Emergency Services and the Arson Legislation Amendment Bill from the Attorney General—we are making 
sure that there is no uncertainty and that the definition of “property” will capture native bushland. In the Spooner 
case, the offender was caught involved in lighting a fire in bushland near Perth. A range of charges were laid and 
convictions were recorded, but he was actually let off on at least one charge on the basis that setting fire to 
bushland was not considered to be destroying property. That certainly astounded people. 

Mr C.C. Porter: That’s not what happened in that case. There was a mistake made by the prosecution as to 
which charge they would pursue. They should have in fact pursued the criminal damage charge in the code 
because, on a proper construction, Spooner had actually damaged property. The mistake as to definition was 
made by the prosecution, so the reason that he was successful in getting off several of the charges was that he 
argued that his act was unlikely to have damaged further property that had not yet been damaged. Therefore, he 
revealed a problem on the part of the prosecution in misjudging the charge it should have laid. 

Mr J.C. KOBELKE: I thank the Attorney General for dobbing in the prosecutors, as he is a former prosecutor. 

Mr C.C. Porter: They do make mistakes every now and again. 

Mr J.C. KOBELKE: I am sure that when the Attorney General was a member of the Office of the Director of 
Public Prosecutions, he did not make those sorts of mistakes. 

Mr C.C. Porter: Not ones I will admit. 
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Mr J.C. KOBELKE: I thank the Attorney General for his interjection. 

I think the situation was that if there had been no element of doubt, it may be that the deficiency in the 
prosecution would not have had that effect because both within this bill and in the already passed bill from the 
Minister for Emergency Services we have made sure it is absolutely clear that “property” covers bush; therefore, 
that will not be an issue. 

I come now to some comments on that earlier bill. That bill in part amended section 32 of the Bush Fires Act, 
which states — 

A person who — 

(a) wilfully lights or causes … a fire … 

And so on. Clearly to become guilty of a misdemeanour under section 32 of the Bush Fires Act there must be 
that element of the person wilfully lighting a fire. Then we come to the provision in this bill with respect to the 
Criminal Code. The amendments to the code being made by the Arson Legislation Amendment Bill fit within 
chapter XLV of the Criminal Code. That section starts off with offences. Section 444 relates to criminal damage, 
section 445 relates to damage to property and section 446 relates to costs of cleaning graffiti. I mention those 
sections in terms of seeing where these amendments fit within the Criminal Code. We are to place within that 
this proposed new section 444A, “Duty of person in control of ignition source or fire”. Although we are clearly 
concerned that someone may be apprehended and that there may be clear proof that a person has been involved 
in arson, the concern there, which the Attorney General and the member for Mindarie are very aware of as 
practising lawyers, is how to get the charges to stick. Perhaps the defences available to people caught in the act 
are just too readily available. We want to make sure that they can be convicted and will serve a sentence because 
they were responsible for the fire. However, we need to be very careful in trying to tighten that up. I think we all 
agree that the legislation should not catch people who were simply a bit silly or who did not take enough caution 
with something they were doing. This will come down to the exact circumstances of, and the evidence presented 
in, the case; therefore, a range of different cases will be potentially open to charges being laid. We want to move 
the mark along a bit so that people will not find it easy to get off a charge when clearly they have been caught in 
such circumstances. We have to be careful that we do not move the mark too far so that those people who are 
going about their ordinary duty or are at home doing things suddenly find themselves captured by and potentially 
liable for charges under this proposed new section 444A.  

As already mentioned, the situation there causes concern. Farmers, for example, might be burning off prior to 
seeding, which usually happens at the end of summer when they are getting ready to prepare for the next crop. 
They might not have followed the weather forecast. Most members of this place would remember cyclone Alby, 
which I think came through in April—basically at the end of summer. Part of the reason for the then fire in the 
south west was the strength of the winds, which meant that the fire got out of control. However, in circumstances 
prior to Alby, there could have been people who were burning off and did not hear the radio. I suppose they 
could have heard the radio but thought the winds would not be that bad in April, because most of the summer 
had gone, and they could go ahead and do the burning off. Would those people be caught by proposed new 
section 444A in circumstances in which the wind was exceptional? Under proposed subsection (1) or (2), they 
could be judged in those circumstances as not having taken sufficient precautions, whether the charge be lighting 
the fire or failing to use reasonable care and take reasonable precautions to contain the fire. They might be 
burning for a couple of days and hear the weather forecast of unseasonal winds, but they have been burning off 
on their farm for years and think they can control it; however, they are wrong, and the fire gets out of control and 
goes through and wipes out a lot of other properties. Will they be subject to a potential charge under proposed 
new section 444A? It is going to come down to the particular case at the time, and a judgement will have to be 
made on the facts of the case about whether that person used reasonable care and took reasonable precautions to 
avoid lighting a fire or to avoid that fire getting out of containment. This is where we must be careful. What if 
we know that a person did something absolutely stupid on a day when the temperature was in the high 30s, there 
was a north easterly wind blowing, there were harvesting bans out and that person took a motor bike or an old 
truck and drove through stubble? If it is someone who has lived in the area and who knows the issues and risks, 
we might fall on the side of saying that if the fire got out of control, the person should be charged. However, 
when would it fall on the other side? Would it be when the person thought he could get away with it because he 
had done burning for years but did not take account of the special circumstances? All these cases are difficult 
when we put down a law to take account of every particular occurrence that can take place. We need to look very 
carefully at the wording of this bill to ensure that we do not shift the mark just a bit too far. Let us take some 
examples — 
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Mr R.F. Johnson: That is what juries are for. You could have a similar argument about somebody who had been 
speeding on his motorcycle or in his car for 10 years and got away with it, and in the eleventh year he killed 
somebody. 

Mr J.C. KOBELKE: That may be a situation in which the person is speeding or otherwise breaking the law. I 
am talking about people who are going about their business or looking after affairs within their homes. The 
decision that will come down to the words in this piece of legislation is whether they used reasonable care or 
took reasonable precautions to avoid the fire or to contain an existing fire that they legally lit. That situation will 
change over time. For instance, I understand that a lot of fires in homes are caused by candles. Many people use 
candles; when we have people around for dinner we have candles on the table. Some people have candles around 
the house because they like the ambience and they like the light, and they may happen to put them near curtains, 
which may catch fire. That has happened many times. How can we make a judgement about whether people who 
lit candles in their homes used reasonable care and took reasonable precautions? In my view, having candles 
around the house, where there might be young children who could play with them, is not taking reasonable care 
and reasonable precautions. That is my judgement, but other people might judge the matter very differently. 

How do we communicate to the wider community that this new law means that people must take greater 
precautions to protect their homes and property? It would be absolutely disastrous if, on top of losing a family 
member in a fire for which he or she is responsible, a person is then charged under proposed section 444A. A 
parallel to this would be the young girl who was killed in a wheat silo on a farm near Esperance. This was a very 
contentious issue, because the father whose daughter had died was charged under occupational health and safety 
legislation with responsibility for his daughter’s death. The family was having great difficulty dealing with the 
tragedy, and then on top of that the state came in and laid charges. That made no sense to me at all. It also made 
sure that the farming community was completely opposed to any decent program for occupational health and 
safety in agriculture. It just put them right offside. These difficult cases will arise when we pass laws dealing 
with people on their farms and in their family homes, when their judgement may be different from that of the 
court. The courts and the experience move on, and often many of us do not catch up until a major case occurs 
and we are thrown into a situation in which people have to defend such charges. The Attorney General has 
suggested that juries will sort that out, but we must take account of the fact that whatever the jury may find will 
be the way the law is implemented. Do we want a law that picks people up and subjects them to charges for 
something that we think is pretty borderline? 

Mr C.C. Porter: This relates to property damage, and you have mentioned cases in which individuals might die, 
for instance, in house fires. The fact is that the law of manslaughter, phrased in exactly the same terms as this, 
already exists. It is already the case, whether you are a farmer back-burning or a suburbanite stupidly lighting 
candles in bizarre circumstances, that you can be liable for the present penalty of manslaughter. It does happen. 

Mr J.C. KOBELKE: It is open to the people in charge of the prosecution to look at a range of charges based on 
the facts that they have before them. The Attorney General well knows, because he has been involved, that 
decisions are made about which charges will be laid against the person held to be responsible. I accept the 
Attorney General’s clarification of that, but the point is that if a fire occurs and somebody is killed or gravely 
injured, there is potential to come back to these charges because there may be problems with the higher charges. 

Mr C.C. Porter: It will all go down to the Bush Fires Act charges. 

Mr J.C. KOBELKE: Yes, but the issue that we will have under the new section 444A is that if it is found that a 
person did not use reasonable care or take reasonable precautions and, as a result of that, property was destroyed, 
there is the potential for imprisonment for up to 15 years, whereas under the bushfires legislation—although 
mine might be an old copy—it is only five years. 

Mr C.C. Porter: It is actually life under this. 

Mr J.C. KOBELKE: The government is changing to that now, but the current penalty is five years. 

The opposition wants to support a law that will make sure that people cannot escape charges when they clearly 
have responsibility and there is no technicality that they can get off on. But we do not want a situation in which 
the extension of coverage opens up a range of issues whereby people will potentially become subject to charges 
because they fall on the borderline between what might at the time be considered reasonable care and reasonable 
precautions and what is no longer the case. These things will move on. 

When we put in place laws to protect and save people, we roll out education programs. We spend millions of 
dollars on education programs, but unfortunately they are not always highly effective. The Minister for Police 
might agree with me about the huge effort that goes into trying to educate people to drive safely on our roads. 
We must keep doing it and doing it. It is effective, but the level of effectiveness is nowhere near where we would 
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like it to be. Every year, $4 million to $5 million goes into that program. How much will we spend trying to 
educate people about the changes in this area? I suspect that it will be very little. How do we get the message out 
there about the added responsibilities that people will have? They need to accept those responsibilities because 
this law will make sure that they must take much greater care if they are in control of a source of ignition that 
can potentially light a fire. We will find here that, whether they are wilful or not, they will be caught at different 
levels. They may not feel that they are wilfully engaged in doing something that is wrong, or that they have 
wilfully omitted to do something that they should have done; nonetheless, through not being as aware and as 
cautious as they should have been, they will end up being responsible for either lighting a fire or letting a fire get 
out of control, and then they will be subject to these new provisions. We need to be very careful that we are not 
overreacting with this law. We accept that this bill needs to be passed—the law needs to be improved—but let us 
make sure that we look at it carefully and get it right. 

MRS M.H. ROBERTS (Midland) [9.46 pm]: I have looked at the second reading speech for the Arson 
Legislation Amendment Bill 2009 given by the Attorney General, and I have some concerns about it. It has been 
suggested that the review was undertaken as a result of what ensued from the fires in Victoria. However, the 
second reading speech does not highlight any cases in Western Australia in which the penalty was manifestly 
unjust or in which someone was acquitted on a charge who should have been convicted, or in which an offender 
should have been sentenced to a longer term of imprisonment. I am not aware of any examples in Western 
Australia that justify the urgent need for this legislation. 

Although I too believe that those people who deliberately light fires that endanger other people’s lives and 
property or who deliberately cause fires that result in significant death or destruction or the potential for 
significant death or destruction should face the most severe penalties, the real issue, as I see it, is the 
apprehension rate of the offenders by the police for the crime of arson. Very few offenders are actually caught 
and prosecuted. That is where the resources need to be targeted—capturing more people. Perhaps the Attorney 
General or the Minister for Police can tell me what the current figures are in Western Australia for the number of 
crimes of arson that are believed to occur, and how many people are actually charged for the offence of arson in 
Western Australia. I think less than a quarter of suspected cases of arson lead to arrests, and it may be as low as 
10 per cent. The Attorney General is in a position to provide those up-to-date figures. The real issue here is not 
so much the penalty that applies—under existing law, a penalty of 14 years’ imprisonment  is provided for the 
most severe offences—but, rather, how we capture more people who have committed the offence. 

I will not repeat the arguments put by the member for Balcatta and others about proposed section 444A, which 
creates a new duty of care on a person in control of an ignition source or fire. People are by this stage familiar 
with the proposed new section, which reads — 

It is the duty of a person who has charge of or is in control of a source of ignition to use reasonable care 
and take reasonable precautions … 

I think that some of my colleagues have put forward reasonable cases of farmers or other people on properties 
who, for whatever reason, may not have had a deliberate intention to cause damage or a fire, but when something 
occurs accidentally, they may be deemed to have not taken reasonable care and, as a result, they may be liable 
for some significant consequences.  

I want to put a very different scenario to the Attorney General. I was not particularly impressed with his 
interjection on the member for Nollamara when he spoke of whether it was a farmer or a suburbanite bizarrely 
lighting candles in strange circumstances and so on. I will give a recent example from this year. A mother was 
using oil to make popcorn in a pot on a stove for her young preschool child’s birthday. She has another baby. 
She left the popcorn and the oil on the stove to attend to the baby. She was at home by herself. The oil in the pan 
ignited. She did all the right things. She got a fire blanket and put the fire out, or so it seemed. When she went to 
remove the fire blanket, the fire again flared up. As a result the fire brigade was called. Fortunately, in this 
particular instance no life was really at risk. Fire damage was done to the kitchen and to some belongings, and 
there was certainly smoke damage. However, for want of another five or 10 minutes, that fire could have got 
significantly out of control and could have well and truly gone beyond her property. That is not some strange 
person bizarrely lighting candles in suburbia. It is a mother who arguably should have taken better precautions 
and should not have left a pot on a stove. Nonetheless, had a more intense fire ensued, it would have been an 
accident; it would not have been deliberate. Causing harm to her children, her own home or neighbouring homes 
would certainly not have been her intention. However, I am concerned, given the arguments that have been put 
by some of my colleagues, that a busy mum, who might be under some pressure because of having to look after a 
number of children, other things happening or a minor emergency in the house, might leave a pot unattended on 
a stove. She might be cooking chips, let alone popcorn. If something happens, she might be deemed not to have 
taken reasonable care.  
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Often when cases are taken to court and lawyers of either party look closely at legislation, they refer back to the 
second reading speech. I referred to the Attorney General’s second reading speech. I found another cause for 
concern, because towards the end of that speech he said — 

Various sections of the Criminal Code generally excluding liability in the absence of intention will be 
expressly declared not to apply to this new offence. 

If intention does not apply to this new offence, that gives me greater cause for concern. What about the mum 
who unintentionally does not take what we might consider to be reasonable care, who for an instant or a moment 
leaves something on the stove, or who does not tend, as might later be determined, reasonably enough to a child 
who is playing near a fire and whose toy might catch fire, let alone the child’s clothes, because the mother is 
distracted or just plain tired and falls asleep or whatever? We can sit back and make judgements and say that fire 
is a very dangerous thing. Nobody knows that more than I do. If there are sources of ignition, we need to 
understand that fire is dangerous and can cause damage to property and can result in people losing their lives. 
We must all be absolutely vigilant with any ignition source or potential ignition source. Would we want to 
subject a mother, in the circumstances that I have outlined, to these penalties?  

I would be very pleased if the Attorney General could put on record for me why the argument I have put to him 
tonight is not reasonable. This is not some silly boy playing with candles but a mum with something on a stove 
who has other children to attend to and who momentarily does not take what might be determined reasonable 
care. It is clearly not a deliberate act and she is not in the same category as the people who lit the fires in 
Victoria. Why should she be potentially subjected to the equivalent of life in prison, or at least a lengthy term in 
prison? 

Mr C.C. Porter: Member, I can do that by way of interjection. 

Mrs M.H. ROBERTS: Yes. 

Mr C.C. Porter: The term “reasonable care” is the standard of criminal negligence. What a judge would say to a 
jury in those circumstances, and what the Director of Public Prosecutions would take into account in deciding 
whether or not to even prosecute, is this — 

In explaining to juries the test which they should apply to determine whether the negligence, in the 
particular case, amounted or did not amount to a crime, judges have used many epithets, such as 
“culpable,” “criminal,” “gross,” “wicked,” “clear,” “complete.” 

It would not merely need to be inadvertence, as you have suggested. It would have to be criminal negligence, 
which is gross negligence, clear negligence, morally grave negligence. In the circumstances that you have 
described, I cannot imagine that a prosecution would be brought in the first place. 

Mrs M.H. ROBERTS: Perhaps the Attorney General can also answer this by way of interjection: what is the 
meaning of this sentence in the second reading speech —  

Various sections of the Criminal Code generally excluding liability in the absence of intention will be 
expressly declared not to apply to this new offence. 

Mr C.C. Porter: It is talking about the way in which defences, such as mistake, work in conjunction with this 
offence. It limits certain defences that revolve around proving a specific intent. The purpose of this offence is 
that you would not need to have specifically intended to burn down a house, a property or the bush; you would 
have had to behave in a criminally negligent fashion, which is a much higher standard. I think that the 
circumstances you have related here today are set out. 

Mrs M.H. ROBERTS: I am pleased to hear that reassurance and I am pleased to have that on record. I certainly 
hope that there is not some poor mum or somebody in the community in the future who has charges brought 
against him or her as a result of a similar case to the one I have outlined. I hope that at least in part they will be 
able to rely on the response the Attorney General has given this evening.  

I would also be pleased, when the Attorney General does respond, if he could provide me with the information I 
sought about the clearance rate for the crime of arson, and also if he could relate to the house any recent cases in 
which he believes that the penalties have not been appropriate or in which somebody has got off charges because 
the law as it currently stands has been insufficient. 

Debate adjourned, on motion by Mr R.F. Johnson (Leader of the House). 

House adjourned at 9.59 pm 

__________ 
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